
 

 

 909 North Croft Avenue, Suite 208  323.977.8228 
 West Hollywood, California 90069  www.robblawla.com 

                                                                                                1 

Getting Your Hands On DNA Post-Conviction 
 
I. Introduction 

“It is better that ten guilty persons escape than that one innocent suffer.”1  Sir William 
Blackstone’s famous expression has been quoted in various forms since he first published his 
sentiments in the 1760’s.  Each variation of his quote carries the same basic legal theme that 
steps should always be taken to protect the innocent at the risk of letting guilty criminals go free.2  
Blackstone’s statement has been taken to heart by the American criminal justice system and 
formed its most fundamental principle: that every man is “innocent until proven guilty in a court 
of law.”3 

 
With recent advances in science and technology, scientists are now able to conclusively 

prove or disprove a person’s guilt when biological evidence is collected from a crime scene.4  
Leaving the issue of proper collection and storage aside, why would a criminal justice system that 
was founded on Blackstone’s comment about letting ten criminals go free to save one innocent 
man the fate of prison not want to test all possible evidence to prove or disprove guilt?  If 
American society truly embraces Blackstone’s comment, then it should also demand all relevant 
evidence be tested, examined, and presented before a jury to decide. 

 
Contrary to Blackstone’s comment, however, the Supreme Court of the United States has 

held that there does not exist any constitutional right of access to biological evidence following 
a valid final conviction on the merits.  The Court’s holding is inconsistent with Blackstone’s 
comment.  Instead of categorically denying access to biological evidence, the Court should have 
adopted a multi-factored test in determining whether access to the evidence should be granted. 

 
II. What Is Biological Evidence? 

                                                        

1 Encyclopedia Britannica, Sir William Blackstone Supplemental Information, (Oct 21, 2013), 
http://www.britannica.com/EBchecked/topic/68589/Sir-William-Blackstone/68589suppinfo/Supplemental-
Information. 
2 Id. 
3 Encyclopedia Britannica, Sir William Blackstone Assessment, (Oct. 21, 2013), 
http://www.britannica.com/EBchecked/topic/68589/Sir-William-Blackstone/729/Assessment. 
4 National Center for Forensic Science, Biological Evidence, (Oct. 21, 2013), http://www.ncfs.org/bio_evd.html. 



 

 

 909 North Croft Avenue, Suite 208  323.977.8228 
 West Hollywood, California 90069  www.robblawla.com 

                                                                                                2 

In a criminal context, biological evidence is any piece of evidence left behind from the 
perpetrator of a crime that can be tested scientifically to identify him or her.5  It is most 
commonly collected from crime scenes involving homicide or sexual assault.6  While the 
biological evidence can come from many different sources such as blood, bone, fecal matter, hair, 
saliva, semen, skin, and urine, the analysis of that evidence is the same.7  Forensic scientists 
attempt to extract and compare the Deoxyribonucleic Acid, or DNA as it is more commonly 
known, of the collected sample to a reference sample taken from a known individual to either 
confirm or deny that individual is the source of the collected evidence.8 

 
 DNA is one of the most fundamental elements that make up life on Earth as we know it.9  
It is comprised of a unique arrangement of proteins, carbohydrates, acids, and bases strung 
together in a long strand hundreds of nanometers long.10  It is the pairing of these bases that 
encodes all of the genetic material needed for life into a sequence.11  That unique lineup is called 
the DNA sequence. 
 

All known living organisms, including bacteria and viruses, contain DNA material in the 
nucleus of every cell.12  Assuming that the average American adult weighs between one hundred-
thirty and one hundred-ninety pounds, scientists have estimated that the average American 
adult’s body is made up of roughly fifty-seven trillion cells.13  Contained within the nucleus of 
each cell is an identical copy of that individual’s DNA sequence.14 

The unique double-helix structure that most people would recognize as DNA allows each 
molecule to include an identical copy of itself that can be split into two single strands during the 
cell division process leaving an exact copy in both new daughter cells.15  One daughter cell retains 
one strand from the original double-helix while its complementary strand is transferred to the 

                                                        

5 Id. 
6 Id. 
7 Id. 
8 Id. 
9 Encyclopedia Britannica, Deoxyribonucleic Acid, (Oct. 21, 2013), 
http://www.britannica.com/EBchecked/topic/167063/DNA. 
10 Id. 
11 Id. 
12 Id. 
13 Greg Laden, How many cells are there in the human body?, (Oct. 21, 2013), 
http://scienceblogs.com/gregladen/2011/11/28/how-many-cells-are-there-in-th/. 
14 Encyclopedia Britannica, supra note 9. 
15 Id. 
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other daughter cell’s nucleus.16  Both cells now have an identical copy of the original DNA 
molecule.17   

 
The final stage of the cell division process allows for the DNA molecule in each cell to 

repair itself by rebuilding the typical double-helix structure.18  By the conclusion of the cell 
division process, two cells will exist with an identical DNA sequence.19  This process makes DNA 
an ideal genetic marker ensuring that every cell has the same genetic instructions as the one that 
spawned it.20  Hence, DNA serves as an ideal biological identifier since every cell in the individual’s 
body has an identical copy of the DNA sequence.  It would not matter what part of the body the 
cell came from since the DNA sequence will be the same.21 

 
Scientists studying the human genome have identified twenty-four thousand genes 

encoded in human DNA.22  They have also concluded that roughly ninety-nine percent of the 
genetic material is identical among humans.  The only difference between humans is found in the 
remaining one percent, but that is enough to identify or exclude an individual as the source of 
the collected sample being tested.23 

 
Since DNA is unique to each individual, if it can be isolated, it can be examined to 

determine its source by comparing the collected sample to a known reference sample.24  In order 
to extract and examine DNA for testing, only a very small sample is need.25  The DNA material 
contained within one cell is sufficient to identify which individual is its source.26  If the collected 
sample and the reference sample are identical, then the collected sample came from the same 
source as the reference sample.27  If the two samples are different, then it excludes the known 

                                                        

16 Id. 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 Id. 
22 National Human Genome Research Institute, All About the Human Genome Project (HGP), (Oct. 21, 2013), 
http://www.genome.gov/10001772. 
23 Id. 
24 National Center for Forensic Science, supra note 4. 
25 Science Museum, DNA Profiling, (Oct. 22, 2013), 
http://www.sciencemuseum.org.uk/whoami/findoutmore/yourgenes/whydoscientistsstudygenes/whatisdnaprofiling.a
spx. 
26 National Center for Forensic Science, supra note 4. 
27 Id. 
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reference sample as the source of the collected sample.28  This is very similar to the way law 
enforcement agencies use fingerprinting to help identify suspects of crimes or prove the identity 
of the perpetrator.29  This DNA fingerprinting test is known as DNA profiling and can serve other 
purposes in addition to identifying criminal suspects.30 

 
The only exception to this rule is with monozygotic, or identical, twins.31  Since identical 

twins shared one placenta during their initial growth from an embryonic state, both sets of twins 
will have an identical DNA sequence thanks to the cell division process described supra.32  This is 
an important note because if the suspect has an identical twin, then the DNA evidence alone 
cannot determine which twin is the source of the collected sample.33  All the testing would 
confirm is that one of the twins is the source.34 

 
DNA profiling is a scientific analysis conducted by forensic scientists.35  They are looking 

for repetitive sequences that are highly variable, called “variable number tandem repeats” and 
“particularly short tandem repeats.”36  Closely related persons would have more similar patterns 
of variable number tandem repeats while individuals who are unrelated are extremely unlikely 
to have the same patterns.37  By comparing these patterns, forensic scientists are able to confirm 
if the collected sample has the same source as the reference sample.38 

 
Because the results of DNA profiling can confirm the reference sample and the collected 

sample have the same source, it is used in the criminal justice system to either confirm the 
suspect as the one who committed the crime or exclude the individual as an innocent 

                                                        

28 Id. 
29 Id. 
30 Science Museum, supra note 29. 
31 Encyclopedia Britannica, supra note 9. 
32 Id. 
33 National Center for Forensic Science, supra note 4. 
34 Id. 
35 Science Museum, DNA Profiling Solve Crimes?, (Oct. 22, 2013), 
http://www.sciencemuseum.org.uk/WhoAmI/FindOutMore/Yourgenes/Whydoscientistsstudygenes/WhatisDNAprof
iling/HowcanDNAprofilingsolvecrimes.aspx. 
36 National Center for Forensic Science, supra note 4. 
37 Id. 
38 Id. 



 

 

 909 North Croft Avenue, Suite 208  323.977.8228 
 West Hollywood, California 90069  www.robblawla.com 

                                                                                                5 

bystander.39  This powerful evidence allows the government to convict a criminal or keep an 
individual from being wrongfully convicted of a crime.40  It also has the potential of exonerating 
an individual who was wrongfully convicted prior to the technological availability of DNA 
profiling.41 

 
The accuracy of a DNA profile is what allows it to be powerful evidence in court.42  Thanks 

to modern technology and the procedures in place for DNA analysis, a DNA profile used in court 
is up to 99.99% accurate.43  This accuracy provides conclusive evidence to prove a defendant’s 
guilt or innocence.44 

 
This DNA profiling evidence was first used in 1986 in the United Kingdom by Dr. Alec J. 

Jeffreys of Leicester University when police asked him for assistance in determining who was 
responsible for two rapes and murders in the English countryside.45  Dr. Jeffreys’ analysis of the 
DNA collected from semen found in the rape kit from the victims led to the first ever conviction 
based on biological evidence.46 

 
DNA profiling was quickly adopted by the United States in 1987 when Tommie Lee 

Andrews became the first American convicted of a crime based on biological evidence.47  
However, because DNA profiling was new at the time, Andrews’ first trial ended in a mistrial.48  It 
was during his retrial that he was finally convicted of rape.49 

 
III. How Is Biological Evidence Obtained Post-conviction? 

                                                        

39 Science Museum, Showing DNA Profiling, (Oct. 22, 2013), 
http://www.sciencemuseum.org.uk/WhoAmI/FindOutMore/Yourgenes/Whydoscientistsstudygenes/WhatisDNAprof
iling/WhatdoDNAprofilesshow.aspx. 
40 Find Law, How DNA Evidence Works, (Oct. 22, 2013), http://criminal.findlaw.com/criminal-procedure/how-dna-
evidence-works.html. 
41 Id. 
42 Medical Health Tests, Accuracy of DNA Tests, (Dec. 1, 2013), 
http://www.medicalhealthtests.com/articles/155/genetic-testing/dna-testing-accuracy.html. 
43 Id. 
44 Id. 
45 British Broadcasting Corporation, DNA Pioneer’s ‘Eureka’ Moment, (Oct. 22, 2013), 
http://news.bbc.co.uk/2/hi/programmes/newsnight/8245312.stm. 
46 Id. 
47 The New York Times, Rapist Convicted on DNA Match, (Oct. 22, 2013), 
http://www.nytimes.com/1988/02/06/us/rapist-convicted-on-dna-match.html. 
48 Id. 
49 Id. 
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While it is commonplace to compile a DNA profile before a criminal trial to locate a 
suspect or eliminate an innocent bystander, the evidence is not always consistently admitted 
after the verdict to exonerate a wrongfully convicted person even though the science is exactly 
the same.50 

 
Before a prisoner can subject any biological evidence to a DNA profiling test, he must first 

be granted access to the evidence.  That evidence is usually in the hands of the government, who 
is not always agreeable to the idea of releasing it.  There are three basic ways a prisoner can 
petition the government to request access to any biological evidence that it has in its possession: 
statutes, habeas corpus, or by filing a civil rights claim. 

 
A. Statutes 

The first method of attaining access to any biological evidence held by the government is 
to invoke any state or federal statutes that have granted any right of access to prisoners.  So far, 
forty-four states, in addition to the federal government, have enacted statutes giving prisoners a 
right of access to biological evidence post-conviction and each one varies in the process and 
requirements put in place to make a claim under that statute.51  The United States government 
passed the Justice For All Act of 2004 to confer a right of access to biological evidence to prisoners 
convicted in federal court.52 

 
B. Habeas Corpus 

The second method of attaining access to any biological evidence held by the government 
is to file a habeas corpus petition in federal court requesting access to the evidence.  A writ of 
habeas corpus is a constitutionally guaranteed right that requires the prisoner be presented 
before the court and for the government official holding the prisoner to offer evidence of their 
authority to continue holding the prisoner.53  Absent this evidence, the prisoner must be freed.54  
By using this approach to gain access to biological evidence post-conviction, the prisoner is 
arguing that the official, usually a prison warden, does not have the legal authority to continue 

                                                        

50 National Center for Forensic Science, supra note 4; Innocence Project, Fact Sheet, (Oct. 22, 2013), 
http://www.innocenceproject.org/Content/DNA_Exonerations_Nationwide.php. 
51 Dist. Attorney’s Office v. Osborne, 557 U.S. 52, 73 (2009). 
52 Justice For All Act, 18 U.S.C. §3600 (2004). 
53 28 U.S.C. § 2254; Cornell University Law School Legal Information Institute, Habeas Corpus, (Oct. 22, 2013), 
http://www.law.cornell.edu/wex/habeas_corpus; U.S. Const. art. I, § 9, cl. 2. 
54 Cornell University Law School Legal Information Institute, supra note 53. 
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holding him because there is evidence that exists that could exonerate him of the crime of which 
he was convicted, thus making his confinement an unconstitutional deprivation of his liberty. 

 
C. Civil Rights Claim 

The third method of attaining access to any biological evidence held by the government 
is to file a civil rights claim under § 1983 of the Civil Rights Act of 1871, commonly referred to as 
a “Section 1983” claim.55  While the act was originally passed by the federal government as a way 
of enforcing the end of slavery in the United States by providing a private remedy for any violation 
of federal law, the argument has been advanced many times that a Section 1983 claim can also 
apply to a wrongfully convicted prisoner as well.56  The Supreme Court, however, has limited a 
prisoner’s ability to file a Section 1983 claim seeking access to biological evidence post-conviction 
that is held by the government under this act.57 

 
The first requirement put in place by the Supreme Court to file a Section 1983 claim is the 

prisoner must show a deprivation of a constitutional right or violation of some other federal 
law.58  Therefore, in order for a prisoner to bring a Section 1983 claim, they must first show that 
they are being deprived of a constitutional right.  In the case of wrongful convictions, this is a 
violation of either the Fifth or Fourteenth Amendment’s due process clause that mandates that 
no person shall be deprived of “life, liberty, or property, without due process of law.”59  In order 
for a prisoner to argue that he should be granted access to any biological evidence in the 
government’s possession, the prisoner must establish that he is being held unconstitutionally.  
Proving that requires the prisoner to convince a court that he has been wrongfully convicted 
without having access to the very evidence he is seeking to establish his innocence. 

The second requirement put in place by the Supreme Court to file a Section 1983 claim is 
that the complaint cannot directly attack the validity of the original conviction.60  The Court has 
held that prisoners attacking the validity of judgments against them are ineligible to file a Section 
1983 claim.61  Instead, prisoners doing so need to file a habeas corpus claim in federal court, 
which they can only do after they have exhausted all other possible remedies provided for by 

                                                        

55 Civil Rights Act, 42 U.S.C. § 1983 (1871); Cornell University Law School Legal Information Institute, Civil 
Action For Deprivation of Rights, (Oct. 22, 2013), http://www.law.cornell.edu/uscode/text/42/1983. 
56 Id. 
57 Cornell University Law School Legal Information Institute, supra note 55. 
58 Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 617 (1979). 
59 Id.; U.S. Const. amend. V; U.S. Const. amend. XIV, § 1. 
60 Heck v. Humphrey, 512 U.S. 477, 481 (1994). 
61 Id. 
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law.62  This includes any state statutes regarding access to biological evidence if the prisoner was 
originally convicted of a crime under state law.63 

 
In 1995, Henry Skinner was convicted of the murder of his live-in girlfriend and her sons 

partly because he admitted to being in the house during the murders even though he denied 
actually killing them.  He testified that he was incapable of committing them at the time because 
he was incapacitated by the large amounts of alcohol and narcotics in his system.64  Biological 
evidence was collected from the crime scene although it was never tested because the 
prosecution relied mainly on Mr. Skinner’s statements about being in the house and argued that 
if he was intoxicated, he probably committed the murders under the influence.65  After his 
conviction, he petitioned the state for access to the biological evidence that was collected and 
never tested.66  After his requests were denied, he filed a federal civil rights claim under § 1983.67 

 
In that case, the Supreme Court held that filing a civil rights claim under § 1983 was an 

appropriate vehicle to request access to biological evidence post-conviction as long as the 
complaint did not directly attack the validity of the conviction and that it did not request the 
prisoner’s immediate release from confinement.68  Ms. Switzer, the district attorney named in 
the complaint because she held the biological evidence Mr. Skinner was seeking access to, argued 
that even though Mr. Skinner’s complaint does not directly attack the validity of his conviction, 
the ultimate end result of his requesting access to the biological evidence for testing will 
culminate in seeking to overturn his conviction based on those results.69 

The Supreme Court previously addressed this issue directly by extending the requirement 
beyond merely attacking the validity of the judgment against the prisoner.70  Justice Scalia, 
writing for the majority in Heck v. Humphrey, extended this requirement of Section 1983 claims 
to require a finding that the judgment is in error, saying “a [Section] 1983 plaintiff must prove 
that the conviction or sentence has been reversed on direct appeal, expunged by executive order, 
declared invalid by a state tribunal authorized to make such determination, or called into 

                                                        

62 Id. 
63 Id. 
64 Skinner v. Switzer, 131 S.Ct. 1289, 1294 (2011). 
65 Id. at 1295. 
66 Id. 
67 Id. 
68 Id. at 1298. 
69 Id. at 1299. 
70 Heck, supra note 60. 
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question by a federal court’s issuance of a writ of habeas corpus.  A claim … bearing that 
relationship to a conviction or sentence that has not been so invalidated is not cognizable under 
§ 1983.”71 

 
D. Due Process 

Outside of those three methods for prisoners to gain access to biological evidence post-
conviction, the argument has also been advanced that there is a constitutional right under the 
Fifth and Fourteenth Amendments’ due process clause.  In order for a prisoner to make such an 
argument, it must fit within one of the two categories the Supreme Court has delineated for due 
process:  procedural due process and substantive due process.72 

 
1. Procedural Due Process 

The first category the Supreme Court created for due process is procedural due process.73  
Procedural due process is procedural safeguards that are put in place by the judicial system to 
ensure that no person is deprived of life, liberty, or property without first having notice and an 
opportunity to be heard.74  The Court has articulated three factors used to determine if a 
procedural due process violation has occurred.75  Those factors are “first, the private interest that 
will be affected by the official action; second, the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of additional or substitute 
procedural safeguards; and finally, the Government’s interest, including the function involved 
and the fiscal and administrative burdens that the additional or substitute procedural 
requirement would entail.”76 

 
The purpose of the test is to ensure that “due process, unlike some legal rules, is not a 

technical conception with a fixed content unrelated to time, place, and circumstances” but to 
make sure that it remains “flexible and calls for such procedural protections as the particular 
situation demands.”77 

 

                                                        

71 Id. at 486-87 (emphasis in original). 
72 Cornell University Law School Legal Information Institute, Due Process, (Oct. 22, 2013), 
http://www.law.cornell.edu/wex/due_process; Matthews v. Eldridge, 424 U.S. 319, 333 (1976). 
73 Cornell University Law School Legal Information Institute, supra note 72. 
74 Id. 
75 Matthews, supra note 72, at 335. 
76 Id. 
77 Id. at 334. 
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Since the Supreme Court has yet to hold that, for the purposes of procedural due process, 
a life, liberty, or property interest survives a valid final conviction on the merits, a prisoner 
attempting to make a procedural due process claim must first establish that he retains those 
constitutional rights.78  The Court believes that a valid final conviction on the merits 
constitutionally deprives a criminal defendant of his constitutional rights.79 

 
 Take, for example, the real life story of Leonel Torres Herrera, who was sentenced to 
death in Texas for the capital murder of two police officers named Carrisalez and Rucker.80  Ten 
years later, Mr. Herrera challenged his conviction for the murder of both police officers by filing 
a habeas corpus petition in federal court offering newly discovered evidence of his actual 
innocence and named his then-deceased brother as the real murderer.81  He also presented 
several affidavits to support his actual innocence claim.  The Supreme Court denied Mr. Herrera’s 
petition arguing that his procedural due process rights were not violated.82  The Court said he 
had every opportunity to present evidence of his innocence during his trial and a jury found him 
guilty beyond a reasonable doubt.83  Therefore, the Court said he is not entitled to gain access to 
any additional evidence the government may now have.84  However, had Mr. Herrera had access 
to this evidence before or during trial, it could have been admitted and used in his defense. 
 
 The Supreme Court went on to say that in order for his petition for habeas corpus to be 
considered, he needed to implicate a constitutional right that was being violated.85  But since the 
Court also concluded that he already had his notice and opportunity to be heard, his due process 
rights were not violated, and, as a convicted man, he could not assert actual innocence in stating 
his due process rights were being violated.86 
 
 The Supreme Court’s logic is extremely circular.  The majority seems to suggest that only 
an innocent man can have his due process rights violated by being wrongfully confined and that 

                                                        

78 See McKithen v. Brown, 565 F. Supp. 2d 440, 450-55 (E.D.N.Y. 2008). 
79 See Greenholtz v. Inmates of Nebraska Penal and Corr. Complex, 442 U.S. 1 (1979). 
80 Herrera v. Collins, 506 U.S. 390, 393 (1993). 
81 Id. 
82 Id. at 409. 
83 Id. 
84 Id. 
85 Id. at 405. 
86 Id. 
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a convicted man cannot have his due process rights violated simply because he has been 
convicted regardless of the fact that the convicted man may actually be completely innocent.87 
 
2. Substantive Due Process 

The second category the Supreme Court created for due process is substantive due 
process.88  Substantive due process is the legal theory that courts apply to “protect certain 
fundamental rights from government interference.”89  It protects people “against deprivations of 
liberty where the state has no sufficient interest to justify the deprivation, regardless of the 
process that might be employed.”90  The fundamental purpose of substantive due process is to 
put checks in place to guard against practices that are “contrary to contemporary standards of 
decency, ‘shocking to the conscience,’ or contrary to a ‘principle of justice so rooted in the 
traditions and conscience of our people as to be ranked as fundamental.’”91  Substantive due 
process basically asks the question of fairness during the trial process. 

 
 Sensing the growing problem of wrongfully convicted persons seeking redress in the 
federal courts, the Supreme Court announced that “a prisoner retains an overriding interest in 
obtaining his release from custody if he is innocent of the charge for which he was incarcerated” 
along with a new standard to determine if it will hear the underlying issues surrounding the 
prisoner’s claim.92  The Court held that a prisoner must make an actual innocence claim even 
though the Court also held that no constitutional claim of innocence actually exists.93  If a prisoner 
can demonstrate that with the additional evidence he seeks that “it is more likely than not that 
no reasonable juror would have convicted him in the light of the new evidence,” the Court will 
decide the merits of the prisoner’s claim.94  Meeting this uphill burden will only get the prisoner’s 
foot in the courthouse door for the Court to consider the merits of his argument.95  It was not, 

                                                        

87 See Id. at 393-427. 
88 Cornell University Law School Legal Information Institute, supra note 72. 
89 Ryan Williams, The One and Only Substantive Due Process Clause, 120 Yale L. Rev. 408, 413 (2010).           
90 Michael Avery, Paying for Silence:  The Liability of Police Officers Under Section 1983 for Suppressing 
Exculpatory Evidence, 13 Temp. Pol. & Civ. Rts. L. Rev. 1, 24 (2003) (quoting Daniel v. Williams, 474 U.S. 327, 
331 (1986)). 
91 Herrera v. Collins, 506 U.S. 390, 419 (1993). 
92 Schlup v. Delo, 513 U.S. 298, 321 (1995). 
93 See Id. 
94 Id. at 327.  
95 Schlup, supra note 92. 
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the Court went on to hold, a guarantee that the prisoner would receive a new trial with the new 
evidence.96 
 
 Without first being allowed access to the biological evidence, the prisoner needs to prove, 
with other evidence, that no reasonable jury would have convicted him.97  The prisoner has to 
make that showing in order for the Supreme Court to listen to the merits of his argument in 
deciding whether or not to grant access to the very evidence that could make the actual 
innocence showing as well as conclusively exclude him as the true perpetrator in the case.98  
Again, the Court’s reasoning is very circular and creates a steep uphill climb for a wrongfully 
convicted prisoner. 
 
 In 1986, Paul House was convicted of rape and murder in Tennessee.99  It took almost 
twenty years for his habeas corpus petition to reach the Supreme Court.100  Even though Mr. 
House was able to convince the Court that there was DNA evidence in his case that was “more 
likely than not that no reasonable juror would have convicted him in the light of the new 
evidence,” the Court ultimately held that Mr. House was unable to meet the “extraordinarily 
high” burden as set forth in Herrera for his petition to be granted.101  Therefore, even though he 
satisfied the Court that there was evidence that a reasonable jury would not have convicted him, 
he still was not granted relief. 
 
 The Supreme Court has been clear that, in its view, there is no constitutional right of 
access to biological evidence post-conviction.102  In their view, the constitutional requirements 
of due process, whether procedural or substantive, have already been exhausted during the 
initial trial phase and no longer apply to convicted prisoners.103 
 
 In 1994, William Osborne was convicted of sexual assault based on the evidence 
presented against him at trial, which included an eyewitness identification of him.104  There was 

                                                        

96 Id. 
97 See Id. 
98 Id. 
99 House v. Bell, 547 U.S. 518, 520 (2006). 
100 Id. 
101 Schlup, supra note 92, at 327; Herrera, supra note 91, at 404. 
102 See Dist. Attorney’s Office v. Osborne, 557 U.S. 52 (2009). 
103 Id. 
104 See Osborne v. Dist. Attorney’s Office, 423 F.3d 1050, 1051-52 (9th Cir. 2005). 
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also biological evidence collected at the scene that was never tested and presented to the jury.105  
Because DNA profiling was still a relatively new technology at the time, both sides believed the 
results would be unreliable and neither side requested the biological evidence be tested.106  After 
his conviction, Mr. Osborne appealed, attempting to gain access to the biological evidence for 
testing.107  When his appeal was denied, he filed an action in federal court under § 1983 of the 
Civil Rights Act arguing that he retained a constitutional due process right which the state of 
Alaska violated by not granting his request to have access to the evidence for the purposes of 
having it tested to declare his actual innocence.108 
 
 The United States Court of Appeals for the Ninth Circuit affirmed the district court’s ruling 
concluding “that there does exist, under the unique and specific facts presented, a very limited 
constitutional right” to access biological evidence post-conviction.109  The Ninth Circuit court 
further expanded Brady by implying it gave a right to exculpatory evidence post-conviction based 
on the probability that once Mr. Osborne tested the biological evidence, he would then be able 
to use those test results to bring an actual innocence claim in the state of Alaska.110 
 
 The Supreme Court, in a 5-4 split decision, ended the debate about Mr. Osborne’s 
constitutional right of access argument expressing concern over defining a new right founded in 
the Constitution.111  The majority seemed to be concerned about creating this right in a 
constitutional sense when the states were creating their own statutes to address this issue saying 
“[t]o suddenly constitutionalize this area would short-circuit what looks to be a prompt and 
considered legislative response.”112  The Court was arguing that because Alaska had enacted a 
statute for this issue that appeared to be constitutional on its face, Mr. Osborne had rights under 
that statute and did not need to assert any federal due process constitutional right.113 
 
 The Supreme Court’s holding in Osborne is extremely misguided.  The due process clause 
should not stop applying to an individual once that person has been convicted of a crime and 
                                                        

105 Id. 
106 Id. 
107 Id. 
108 Id. 
109 Osborne v. Dist. Attorney’s Office, 445 F.Supp.2d 1079, 1081 (D. Alaska 2006) (emphasis in original). 
110 Osborne v. Dist. Attorney’s Office, 512 F.3d 1118, 1122 (9th. Cir. 2008); Brady v. Maryland, 373 U.S. 83, 87 
(1963). 
111 Dist. Attorney’s Office, supra note 51, at 54. 
112 Id. at 72. 
113 Id. at 89-94. 
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sentenced. A person is always entitled to the “due process of law.”114  It should also not stop 
applying simply because there is a state statute that provides certain rights to the prisoner, 
especially when the state government has made it clear that it does not want to release the 
biological evidence to the prisoner. 
 

As discussed supra, the purpose of due process is to ensure that “unlike some legal rules, 
[due process] is not a technical conception with a fixed content unrelated to time, place, and 
circumstances” but to make sure that it remains “flexible and calls for such procedural protections 
as the particular situation demands.”115  In other words, the constitutional right to due process 
is to protect the individual from undue action by the government.  Even though Mr. Osborne had 
the right to request access under the Alaskan statute, he did not qualify to do so because of the 
extremely burdensome requirements put in place by the statute.116  Therefore, the basis for the 
Court’s argument – that Mr. Osborne had a remedy available to him under Alaskan law and 
therefore did not need to assert a new constitutional right – collapses on itself when you realize 
that Mr. Osborne never had the remedy the Court argued he did.  The Court should have stepped 
in and declared that under the due process clause, Mr. Osborne was entitled to the biological 
evidence he sought. 

 
IV. How Should the Supreme Court Address This Growing Problem? 
 Instead of slamming the courthouse door closed as they did in Osborne to all prisoners 
where getting access to previously untested, or previously unreliably tested, biological evidence 
could potentially be used to exonerate them, the Supreme Court should have found a way to 
balance their concerns against that of the prisoner.117  While the Court’s argument in Osborne 
about federal jurisprudence defining a new constitutional right at the same time the states are 
passing their own legislation is reasonable, the very purpose of the Supreme Court of the United 
States is to review governmental action to ensure that all persons’ rights are being upheld.118  
This should include ensuring that prisoner’s rights are upheld as well.  The issue then becomes 
what approach should the Court adopt. 
 
A. Beyond a Reasonable Doubt 

                                                        

114 U.S. Const., supra note 59. 
115 Matthews, supra note 72, at 334. 
116 Brief for the Petitioner at 37, Dist. Attorney’s Office v. Osborne, 557 U.S. 52 (No. 08-6) (emphasis in original). 
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One potential solution to this problem is to reevaluate the standard used as the burden 
of proof in criminal trials.  Our current system of justice only requires that a jury convict a criminal 
defendant when the evidence proves “beyond a reasonable doubt” that the defendant 
committed the alleged action(s).119  That standard leaves open room for error and in a system 
designed around Blackstone’s comment about ten guilty men going free to save one innocent 
man, is room for error allowable?120 

 
The concern with raising the burden of proof is that doing so could put the government 

in a worse position and that is contrary to public policy.  Public policy requires the government 
to keep its citizens safe.121  Part of that requirement is to “enforce the standards of conduct 
necessary to protect individuals and the community.”122  That process could break down if the 
standard is changed from “beyond a reasonable doubt” to something higher.123  It may be true 
that more innocent people would be spared the fate of being wrongfully convicted and 
imprisoned, but there would also be many more truly guilty criminals set free because of the 
higher burden and public policy would not support that.124 

 
The “beyond a reasonable doubt” standard makes the presumption that all possible 

relevant evidence has been presented to the jury.  This evidence includes evidence from the 
prosecution as well as from the defense.  Otherwise, it would be impossible to know if a 
reasonable doubt actually exists.  That is why all criminal justice systems in the United States 
have evidence disclosure laws to ensure a fair trial.125  If there is untested evidence, it should still 
be considered post-conviction.  To deny a person access to evidence that could be used to 
exonerate him is the equivalent of convicting a person without allowing him to present any 
defense at trial.  Although raising the “beyond a reasonable doubt” standard would help people 
from being wrongfully convicted, it is not a viable option because the risk to the public is too 
great and that would not be supported by public policy. 

 
B. Find a Constitutional Right 

                                                        

119 Miles v. United States, 103 U.S. 304, 309 (1880). 
120 Encyclopedia Britannica, supra note 1. 
121 President’s Commission on Law Enforcement and Administration of Justice, The Challenge of Crime in a Free 
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Another potential solution to this problem is to find a right of access to biological evidence 
post-conviction in the Constitution of the United States of America.  The Constitution contains 
certain rights that are explicitly guaranteed to any person who has been charged with a crime in 
the United States regardless of whether the state or federal government initiates the action.  For 
example, the Constitution guarantees every person the right to be free from unwarranted 
searches and seizures in the Fourth Amendment.126  It also guarantees a defendant the right to 
life, liberty, and property in the Fifth and Fourteenth Amendments’ due process clause.127  The 
Constitution also provides a defendant with the right to present a defense, call witnesses on his 
behalf, and confront the witnesses called by the prosecution in the Sixth Amendment.128 

 
The right to life and liberty are not rights granted by the Constitution.129  Instead, these 

rights are merely guaranteed by the Constitution.130  According to Thomas Jefferson, the people 
“are endowed by their Creator with inherent and inalienable rights; that among these are life, 
liberty, and the pursuit of happiness; that to secure these rights, the governments are instituted 
among men, deriving their just powers from the consent of the governed …”131 

 
Even with all of these protections in place, the Constitution does not contain a “wrongful 

convictions” clause that would guarantee a right of access to biological evidence following a valid 
final conviction on the merits.  In order to have that constitutional right of access to biological 
evidence post-conviction, the Supreme Court would have to declare that the constitutionally 
guaranteed freedoms of life, liberty, and property are retained by a prisoner post-conviction and 
that it is unconstitutional to continue depriving him of these rights when there is evidence that, 
when tested, could be used to exonerate him from his original conviction. 

 
The Supreme Court should find a right of access to biological evidence post-conviction 

implicit among the rights the Constitution does specifically guarantee because the government 
has no legitimate interest in confining an innocent person.  It serves no purpose to deter crime 
or provide for public safety to have the wrong person in prison for a crime he did not commit 

                                                        

126 U.S. Const. amend. IV. 
127 U.S. Const., supra note 59. 
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when the true perpetrator is still free to commit future crimes.  There is no legitimate reason for 
the government to withhold evidence that can be used to prove the prisoner’s guilt or innocence. 

 
The most natural place to start looking for a constitutional right of access to biological 

evidence post-conviction is in the due process clauses of the Fifth and Fourteenth Amendments 
since they require that no person be “deprive[d] of life liberty, or property without due process 
of law.”132 

 
The first problem with finding a due process constitutional right is that the Supreme Court 

has yet to hold a life, liberty, or property interest survives a valid final conviction on the merits.133  
Through its due process cases, the Court has stated its belief that a person who has been 
convicted in a court of law and subsequently confined is constitutionally deprived of his liberty.134  
This makes it necessary for a prisoner asserting a procedural due process claim to establish that 
he retains those rights in the first place.135 

 
In order for the Supreme Court to come to that conclusion, it is making one very important 

assumption.  The Court is assuming that the procedural safeguards that are already in place were 
enforced during the original trial that led to the wrongful conviction.  The Court is saying that 
once a person is convicted of a crime and sentenced to prison, that prisoner has already had his 
notice and opportunity to be heard.  In other words, the prisoner has already had his day in court 
and was convicted by a jury of his peers.  Therefore, there is no procedural due process violation 
by withholding access to any biological evidence since the prisoner’s rights were upheld during 
his original trial. 

 
The flaw with the Supreme Court’s reasoning is that even though certain procedural 

safeguards were in place before and during the trial, it assumes that there is not any new 
evidence, or a new way of testing existing evidence, that could have affected the outcome of the 
original trial had it been available during that trial.  Since this biological evidence relates back to 
the original trial leading to the original conviction against the prisoner, the prisoner’s due process 
rights should still apply to that biological evidence, especially since it could cast doubt on the 
original conviction. 
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Applying the Supreme Court’s three factor balancing test to determine if a procedural due 

process violation has occurred, it can be shown that allowing the government to withhold access 
to any biological evidence that may exonerate a prisoner is a procedural due process violation. 

 
The first factor of the Supreme Court’s test weighs “the private interest that will be 

affected by the official action.”136  In the case of a wrongfully convicted person, the “private 
interest” at stake is the deprivation of life, in cases involving the death penalty, or deprivation of 
liberty, in cases involving confinement.  Since the government withholding access to the 
biological evidence that has already been collected will have a dramatic effect on the 
constitutionally guaranteed “private interest[s]” of life and liberty by determining if the 
prisoner’s rights are being deprived unconstitutionally, the first factor tips in the prisoner’s favor. 

 
The second factor of the Supreme Court’s test weighs “the risk of an erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards.”137  The risk in this context is the risk of wrongfully 
convicting a person and unconstitutionally depriving him of life or liberty by confining him.  It 
should be of the upmost importance to lessen the risk of depriving a person of life or liberty 
erroneously since there is no legitimate government interest in confining a truly innocent man.  
This is especially true when a new procedural safeguard could be implemented to allow a 
constitutional right of access to biological evidence post-conviction that would lessen the risk of 
wrongfully convicting a person.  Since this right of access would provide a new procedural 
safeguard that would conclusively determine guilt or innocence, its probative value is extremely 
high and thus, the second factor also tips in the prisoner’s favor. 

 
The third factor in the Supreme Court’s test weighs “the Government’s interest, including 

the function involved and the fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.”138  Any additional procedural safeguard put in place 
requiring the government to produce and release biological evidence to the defense for testing 
would clearly create a burden on the government.  This burden would include the administrative 
task of processing the paperwork; the resources it takes to locate the evidence in storage, 
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retrieve it, and present it to the defense while still maintaining a chain of custody over the 
evidence; and the funding it would require to allocate those resources. 

 
This requirement does not, however, mandate that the government change its current 

policies or procedures regarding how long to hold biological evidence.  Therefore, there should 
not be any additional burden placed on the government to store more biological evidence than 
it currently does.  No new holding facilities will be required as a result of this procedural 
safeguard.  If more storage space becomes necessary, it may be as a result of an increase in crime 
or more evidence being collected than was previously done. 

 
This requirement also does not require the government to pay for the biological evidence 

testing.  The new procedural safeguard does not shift that burden from the prisoner.  Keeping 
the burden on the prisoner to pay for the additional biological evidence testing could also address 
some of the Supreme Court’s concerns about flooding the federal dockets with requests for 
access to biological evidence post-conviction.  If a prisoner were not confident in what the results 
of the DNA profile would be, he would be, arguably, less likely to cover the cost of having the 
evidence tested. 

 
Even though the burden on the government is minor, this factor tips slightly in the 

government’s favor because there will be an administrative burden to comply with this new 
procedural safeguard. 

 
The first two factors tip in favor of the prisoner and the third tips slightly to the 

government.  The risk of unconstitutionally depriving a person of his “private interests” 
outweighs the minimal expense involved in merely retrieving the already collected and stored 
evidence.  The prisoner’s due process rights are violated by denying access to the biological 
evidence post-conviction and, therefore, the Supreme Court should hold that under the due 
process clauses of the Fifth and Fourteenth Amendments, there is a constitutional right of access 
to biological evidence post-conviction as long as the defendant is willing to pay for testing the 
evidence. 

 
The second problem with finding a constitutional right is that the Supreme Court has 

previously held that in order for a prisoner to make a successful substantive due process claim, 
the prisoner needs to prove, with other evidence, that no reasonable jury would have convicted 
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him.139  That is an extremely difficult burden to meet just to get the Court to consider the merits 
of the prisoner’s case.  If the prisoner had access to other evidence that could cast doubt on his 
original conviction, the prisoner probably would not need access to the biological evidence for 
testing because he would already have enough evidence to file a claim overturning his verdict.  
The prisoner has to make that showing in order for the Court to listen to the merits of his 
argument in deciding whether or not to grant access to the very evidence that could make the 
actual innocence showing as well as conclusively exclude him as the true perpetrator in the 
case.140  This effectively closed the door on the substantive due process argument. 

 
C. New Balancing Test 

A third potential solution to this problem is to craft a new balancing test.  The purpose of 
the new balancing test would be to allow as many prisoners as possible to get access to the 
biological evidence they need to assist in proving their actual innocence while keeping the 
Supreme Court’s concerns in mind.  To accomplish this, the balancing test would need to weigh 
two competing interests: all prisoners’ right to a fair trial with the potential for abuses by some 
prisoners. 

 
The prisoners’ due process rights to a fair trial are guaranteed by the Fifth and Fourteenth 

Amendments.141  These amendments make no mention of being suspended when a defendant is 
convicted of a crime, especially when there could be evidence to prove that the prisoner is not 
the one who actually committed the crime.  After all, courts have already held that a prisoner is 
still entitled to certain rights even after conviction.142 

 
However, on the opposite side of the balancing test, the prisoners’ constitutional rights 

have to be weighed against the two judicial concerns:  opening the floodgates to prisoners who 
want to contest their conviction on new evidence grounds; and finality.  Both of these concerns 
are related to the judicial branch of government and how effectively it operates.  They are not 
focused or rooted in any constitutional or statutory claim and should, therefore, be minimized 
considering the severity of convicting an innocent person. 
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The first of the judicial branch’s concerns is having its dockets flooded by prisoners 
seeking to set their convictions aside and be released from prison.  The courts are concerned that 
by declaring a constitutional right that applies open-endedly to all prisoners, that every one of 
them would come running at the opportunity to get out of prison and have their records cleared. 

 
The obvious fact that the Supreme Court is missing here is that there are a limited number 

of prisoners that this decision would impact.143  Not every case involves biological evidence.144  
Not every case that involves biological evidence had any collected during a time period before 
DNA profiling became commonplace and was regularly performed as it is today.145  And lastly, 
even if a prisoner’s case involves biological evidence where some was collected and stored 
properly during a time before DNA profiling became mainstream, the evidence still needs to have 
been preserved over time for the prisoner to now have access to it.146  As DNA profiling continues 
to become more common, we will surely move away from the line of cases where prisoners have 
biological evidence on file that was preserved but not originally tested because biological 
evidence is now routinely tested pretrial.147  Therefore, there is only a small subset of prisoners 
that the Court’s decision would impact. 

 
The second of the judicial branch’s concerns is in the finality of the decision rendered in 

the original trial.  Finality is the legal theory that each trial “must achieve a resolution from which 
no further appeal may be taken, and from which no collateral proceedings may be permitted to 
disturb that resolution.”148  Finality does raise an important legal issue because without it, there 
would be no settled case law because any court’s holding could be overturned in a future action, 
which underscores another important fundamental legal concept called res judicata.149 

 
Finality may be important because it allows the case law to be settled in a specific case 

but the Supreme Court still retains the authority to overturn case law from a previous case that 
could have affected the outcome of the earlier case.150  If the Court still has that authority and is 

                                                        

143 National Center for Forensic Science, supra note 4. 
144 Id. 
145 Id. 
146 Id. 
147 National Center for Forensic Science, supra note 4. 
148 Janet Walker, Garry D. Watson, The Civil Litigation Process: Cases and Materials 449-500 (2005). 
149 Id. 
150 See Margaret N. Kniffin, Overruling Supreme Court Precedents: Anticipatory Action By United States Courts of 
Appeals, 51 Fordham L. Rev. 53. 



 

 

 909 North Croft Avenue, Suite 208  323.977.8228 
 West Hollywood, California 90069  www.robblawla.com 

                                                                                                22 

not bound by its own precedent, then invoking finality as a concern to avoid allowing a prisoner 
access to test biological evidence that could potentially exonerate him is merely the Court saying 
it is too stubborn to admit there might be a problem with a previous judgment.  How else could 
saying that simply because a judgment has already been entered against a defendant, we want 
to maintain that judgment instead of reviewing the evidence to make sure it was, in fact, the 
correct and appropriate judgment to make in the first place make any sense? 

 
Taking these factors into account, the balancing test that the Supreme Court should adopt 

when deciding whether or not to grant a prisoner post-conviction relief to access biological 
evidence for testing is simple: the basic relevance of the biological evidence taken in light of all 
the other evidence presented at trial. 

 
The Supreme Court should turn to its own Federal Rules of Evidence in determining 

whether to grant the post-conviction relief.  According to these rules, all evidence is considered 
relevant if “it has any tendency to make a fact more or less probable than it would be without 
the evidence; and the fact is of consequence in determining the action.”151 

 
As discussed supra, DNA’s ability to conclusively prove a prisoner’s guilt or innocence 

clearly satisfies the first element of relevance.  DNA profiling does have a tendency to make the 
fact of a prisoner’s guilt more or less probable.  And determining that guilt or innocence is the 
ultimate fact of consequence in a criminal trial thus satisfying the second element of relevance.  
Therefore, unless the government can establish on the record of the original trial that the results 
of the new DNA profile test are unlikely to change the outcome of the trial, they have no 
legitimate interest in withholding the biological evidence from the prisoner. 

 
The judicial branch’s concerns of opening the floodgates and finality are addressed as the 

second part of the test because the results of the test have to have a likelihood to change the 
outcome of the original trial before access can be granted.  If the biological evidence is not likely 
to do so then the prisoner cannot make a claim under this balancing test. 

 
For instance, take a set of twin case examples.  The facts are identical in both cases.  Each 

case involves a murder where blood was collected from the crime scene.  That biological evidence 
was never tested for trial.  In both case examples, the defendant was convicted of murder and 
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sentenced to life in prison without the possibility of parole.  After being in prison, the defendant 
from each case files an appeal seeking access to the untested biological evidence in the 
government’s possession. 

 
In the first case example, the evidence was never tested because the prosecution had an 

eyewitness to the crime who testified during the trial that the defendant is positivity the person 
she saw committing the crime.  If this prisoner were to request access to the biological evidence 
that was collected, his request should be granted under this balancing test because taken in light 
of the eyewitness testimony, which has been proven to not always be accurate, the results of the 
biological evidence would be considered relevant.152 

 
However, in the second case example, the evidence was never tested because the 

prosecution presented the jury with a video recording from a security camera that caught the 
defendant on tape committing the crime.  If this prisoner were to request access to the biological 
evidence that was collected, his request would be properly denied under this balancing test 
because taken in light of all the other evidence, the results of the biological evidence testing are 
unlikely to contradict the security camera footage that clearly shows the defendant committing 
the crime. 

 
The checks from this balancing test help to address the Supreme Court’s concerns while 

still giving as many prisoners access to the evidence they need to prove their actual innocence 
claim as possible. 

 
V. Conclusion 
 It is easy to notice that there is a problem with the American criminal justice system that 
needs addressing.  Wrongful convictions are a problem that the Supreme Court does not seem 
willing to address even though they note that a majority of states are attempting to fashion their 
own remedy.153  Maybe they are doing so because they were left with no other option from the 
federal government.  Instead of turning a blind eye to the plight of the wrongfully convicted 
actually innocent person rotting away in prison, the Court should either find a constitutional right 
of access to biological evidence post-conviction under the due process clauses of the Fifth and 
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Fourteenth Amendments or the Court should adopt the proposed balancing test because all 
persons, not just free persons, have a constitutional right to not be “deprived of life, liberty, or 
property, without due process of law.”154  Basically, the Court should learn to follow its own rules 
in determining the relevance of evidence.  Otherwise, Blackstone’s comment has not only fallen 
on a deaf Court, but also fallen on a deaf, and perhaps naïve, America. 

                                                        

154 U.S. Const., supra note 59. 
 


